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1:15 P.M. 
^ = 15 P*"- 



A. I can't recast my exact words, but it was something 
to the effect that if it was a head fake and you would not 
qualify for leniency and if it were a conditional amnesty 
agreement in effect, it would be revoked. 

Q. Did you say this at the beginniiig or at the end of 
the meeting, sir? 

A. Near the end. 

Q. What did Mr. Nannes say in response, if anything? 

A. I don't recall, t don't recall what, if anything, 
he said. 

Q, At the December 4th meeting, did Mr. Nannes say 
that not a single antitrust violatSon had occurred at 
Stolt-Nielsen after March 31, 2002? 

A. No, he did not say tliat 

Q. Did Mr. Nannes tell you that his law firm had 
audited the SNTG antitnjst compliance fronu March to November, 
2002? 

A. I do not believe he said that. 

Q. Did Mr. Nannes say that Skadden, Arps inve^igated 
all contacts with competitors after Mardi 2O02 at the December 
4th meeting? 

A No, he specifically said ftat he had more 
investigation to do. 

Q. And Mr. Nannes was very eariy in his assignment 
from Stolt-NieJsen; isn't that correct, on December 4th, 2002? 



AFTERNOON SESSION 
: Appearances as noted, the following transpired in 

1 open court:) 

(JAMES M. GRIFHN, resumed) 
CROSS-EXAMINATION 
BY MR. GIDLEY: 

Q. Mr. Griffin, I want to go back to some of your 
testimony on direct, sir. 

Sir, you testified that you attended a meeting with 
John Nannes on December 4, 2002, correct? 
A Yes. 

Q. Could you keep your voice up? 
A Yes, 2002. 
Q. Thank you very much. 

Sir, you testified at that meeting you used the 
temi head fake; is that correct? 
A, Yes. 

O. And sir, would you tell the Court to the best of 
your recolledjon, what exactly you said about head fake at 
that meeting? 

A. It was in reference to the emails that had been 
shown to us and the representation that that is when 
Stolt^Nirisen withdrew firom or ceased Its activity, illegal 
acthnty, 

0. What were your exact words? 



A. Well, I don't know tJiat. I know that his first 
contact with me was November 22nd and this was what is th 
12 days later or so? 

Q. Between November 22nd and December 4th, you had a 
series of phone calls with Mr. Nannes; is that correct? 

A. That's correct. 

Q. Sir, in the course of those phone calls, did you 
tell Mr. Nannes there was a "shoot the messenger" issue that 
the Division bad? 

A I do not recall usirvg that term, "shoot ttie 
messenger." 

Q. That's to ttie best of your recollection, you did 
not use that term, sir, to Mr. Nannes? 

A 1 don't recall using it, no. 

Q. Did you mention to Mr. Nannes that you were also 
looking into Treasury allegations and that would also be an 
Issue *v)th the application that SNTG was proffering to the 
Dividon? 

A. Yes, we talked about that. Tfiey weren't proffering 
that to the Division, though. 

Q, But, Sir, did you mention to Mr. Nannes that there 
was an Issue about the Treasury Department investigation and 
you needed to djeck that out in the course of approving the 
amnesty application? 



Yes. 
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1 


8 
SNTG in the spring? 


2 




2 


A. Yes. 


3 


look Into; fen't that correct? 


3 




4 


A. Thaf s correct. 


4 


antitru^ policy to some of its business partners? 


5 


Q. But nonetheless, you told Mr. Nannes that was a 


5 


A, That's correct. 


6 


threshold Issue for admisskm into the program; isnt that 


6 


Q, Mr. Nannes at t*ie December 4th meeting gave you 


7 


correct? 


7 


those emails; isnt that correct? 


8 


A. I toW him we needed to do some doe diligence on 


S 


A. Yes. 


9 


that. We weren't going to inadvertently give amnesty on that 


9 




10 


issue. 


10 


dates the certifications had been obtained from the various 


11 


Q. But, Sir, didn't you say to Mr. Nannes that you 


11 




12 


would not be in a position to approve the amnesty application 


12 


A. 1 don't believe I dkJ. 


13 


uoBI you cleared the O'Srien issue, empioyraent issue, lawsuit 


13 




14 


issue as well as the Treasury Department Issue; isn't that 


14 


during what time period the certtfications had been obtained. 


15 


correct? 


15 


to the best of your recollection? 


16 


A. Well, the way you have asked the question, no, but 


16 


A. There was some disoission of that, yes. 


17 


I - they were on two separate tracks. There was due 


17 




18 




IS 


what the last date was of the last certification that was 


19 


government on the treasury Issue and then, there was the fesue 


19 


turned in In 2002? 


20 


of whether or not the company had taken prompt and effective 


20 




21 


action. So i>oth of those issues were at work, yes. 


21 


specific questksn, but I believe Mr. Nannes told us. 


22 




22 


Q. Weil, sir, as you sit here today, what Is your 


23 




23 


understanding as to the fast cerSflcation that was tumaJ in 


24 


books of exhibits, sir. If I can direct you to the second 


24 




25 


book, tab one and it will be on the screen, as well. 


25 


A. I believe it was not unSI sometime in the summer. 


1 


7 
A. I see it. 


1 


9 
Q. July, ttie end of July; is that corrert? 


2 


Q. Can you see the exhibit? 


2 


A. I was going to say June or July, 


3 


A. Yes. 


3 


Q. Now, Mr. Lee Of SNTG sought those certifications in 


4 


a It's Ijeen marlted is as SND - 1 . 


4 


a May, 2002 memo; isn't that correct? 


5 


At the December 4th meeting, Mr. Nannes outlined a 


5 


A. I am not sure I have seen a May, 2002 memo. 


6 


series of steps that SNTG had taken? 


6 


Q. let me direct your attention to tab 10 of book II, 


7 


A. Yes. 


7 


sir. 


8 


Q. One of ttie steps he outlined at the December 4th 


8 


A. Yes? 


9 




9 


Q. It's a form memo with a date of May 14Hj and it's 


10 


A Thaf s correct. 


10 




11 


a Mr. Nannes also mentioned that the company had 


11 


Lee, CEO of SNTG; do you see that? 


12 




12 


A. Yes. 


13 


that correct? 


13 


Q. Is this the first time you have examined Biis 


14 


A Yes, he did. 


14 


document? 


15 




15 


A. I believe that it is, yes. 


16 




16 


Q. Turning the page under tab 10, there is a fonn. 


17 




17 


SNTG antitmst compliance policy, do you see that? 


18 


Imt^emented; Isn't that coirect? 


18 


A. Yes. 


19 


A. 1 believe diafs correct. 


19 


Q. Have you seen this before? 


20 




20 


A. NO. 


f 




21 


Q. Have you seen this In a signed executed form? 


^22 


been obtained by SNTG empkjyees? 


22 


A. No, 1 don't think I have seen this before? 


23 


A Yes. 


23 


Q. Let me direct your attention to tab 1 1, sir. If 1 


24 


Q. Didn't Hf. Nannes mention he gave the SNTG 


24 


could. 



25 antitrust potkry to competitors that that bad been given by 



i r. Griffin, have you seen this document before. [ 

06/02/2004 11:39:36 AM 



Page 6 to 9 of 106 



Case1:06-cv-00474-RJL Document 16-12 Filed 05/13/2006 Page 5 of 14 



R's tebeled for the record is Exhibit 51 and it's entitied: 
*SMTG Antitrust Gompiiaoce Policy Confirrnation." 
Do you see that? 

A, Yes- 

Q. Have you seen that before? 



within 



t2 

e Department, the paperwork has to go 



Q. It's Juiy 31, 20Q2; fs it not? 
A. Yes. 



Q. Weren't these compliance policies delivered to you 
on July 9, 2003 at 3 meeting in the Justice Department? 

A. They weii <5outd have been. 

Q. But, you didrjt look at the signed certifications; 
is that correct? 

A. I dont recall seeing this. 

Q. Let me take you back to November 22, 2002 for a 
minute. 

Sir, when Stolt-Nielsen came in and phoned you, did 
Stolt-Nielsen know whether there was a Government 
investigation into ttie parcel tanker industry? 

A No, that was the first quesbon. 

Q. You had had this investigation open only for a 
matter of hours when Mr. Mannes called, correct? 

A That's correct. 

Q. Mr. Nannes's call was on Friday November 22, 2002, 



opening a 
through. 

Q. When was the file opened in mis matter, sir? 

THE COURT; Excuse me, are we arguing — 

MR. GIDiEY: This is relevant to the quesBons 
about SNTG employees and what John Nannes was applying for at 
the time he made the phone call. 

THE COURT: So It bears on the "A" and "B" ^des. 

MR. GIDLEY: Yes. 

THE COURT: We're proceeding under "B", It's a 

MR, GIDLEY: The inquiry was opened hours earlier 
by a phone call. 

THE COURT: So what, they are under "B" the line of 
your questions appear to me that you are suggesting that it 
should have been subject to part 1, rather than "B" because 
there really was an investigation going and what I am saying 
to you it does not matter because Biey went in for "B." 

MR. GIDLEY: I agree, it's limited to Part "B." 

THE COURT: Tell me what this is relevant to? 

MR. GIDLEY: I think if s relevant to whether or 
not at the time chat Mr. Nannes called, he knew he was going 
for "A" or "B" side amnesty. 

THE COURT: That Mr. Nannes knew? 

MR. GIDLEY: Yes. 



11 

A It was November 22nd. I don't recall whether it 
was a Friday or not, but yes. 

Q. You weren't in the office, so he left a voicemail; 
is that owrect? 

A Tt)af s right. 

Q. You picked up the mail and you had a conversation 
over the weekend, correct? 

A. TTiaf s right, 

Q. Now, sir, Friday Homing, the Wall Street Journal 
arBde had come out, correct? 

O, Can you describe for me the process of opening an 
anUtru^: irjvestigation that involves criminal charges? 
Can you briefly outline that for me? 

A Well, it can be done in any number of ways, but if 
we're opening a preliminary Inquiry, it can be done by a phone 
call, t>ecause that does not authorize any kind of compulsory 
process and the staff or office calls me or calls the Director 
and lays out what they want to do and they want to begin an 
investigation, preliminary investigation, that authority can 
be given orally. It will then be papered up by a short memo. 

Q. When you say "papered up", when is the 
investigation formally opened as a matter of Division policy? 
Does not the paperworii have to be completed? 

A Rirmally opened m terms of — yes, In terms of 
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THE COURT: Did he say he wasn't going for "8"? 
MR. GIDLEY: And what was said by Mr. Nannes to Mr. 
Griffin in the initial calls. 

THE COURT: I don't understand the relevance of it 
as to the Issue that is before me. 

MR. GIDLEY: I can move on, your Horwr. 
THE COURT: Okay. 
Q. Lef s go back to the December 4tt> meeting, Mr, 
Griffin. If I understood your direct testimony, Mr. Nannes" 
statement at the December 4th meeting was important to your 
decision to admit Stolt-Nielsen; is that osrrect? 
A, Yes. 

Q. After the December 4th meeting the Division did not 
send a letter memorializing any representation to Mr. Nannes? 
A, Thaf s correct. 

O. There is no reference to March 2002 in the January 
15, 2003 agreement, correct? 
A. That's correct. 

Q. Nor, is there a reference to February 2002 
discovery in the January 15th agreement, correct? 
A. That's correct. 

Q. Yesterday, you testified on direct that since 
discovery might have been earlier than February 2002, you 
couldnt put It into the agreement. 

Do you recall that testimony? 

4 of 49 sheet 
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A. r didn't say we couldn't, I said I didn't think 
there was any need to. 

a. You have the power and authority to pot in a date 
as to discovery in that agreement; isn't «iat correct? 

A. If the applying company agrees to it, yes, we can 
suggest terms. 

Q. You have the power to change those terms Including 
specifying the date of discovery in the smnesty agreement 
tetter, correct, sir? 

A. We could do that if it were accepted by the other 
side. 

Q, And did you propose that to Mr. Nannes, str? 



No. 



14 Q. Let me direct your attention to the agreement 

15 iteeif, tt's In your firet book. 0-2, tab J. If I may, tet 

16 me direct your attention to representation l(a}: 

17 *SNTG represents to the Antitrust Division that, in 

18 connection with the anticompetitive activity being reported 

19 it: 

20 "(a) took prompt and effertfve action to terminate 

21 its part in the anticompetitive activity being reported upon 

22 discovery of the activity." 

23 Do you see that language, sir? 



think it's the third 
sentence? 



— 1 am sorry the second 



24 



A. 1 do. 

Q. Now, the words, "prompt", "effective' and 'action'. 



4 Q. "Questions have arisen as to what is required for a 

5 corporation to terminate its part of the actrvity," 

6 Oo you see that? 

7 A. I do. 

8 Q. It says, first: "Termination^ does riot require 

9 announcement of withdrawal in the iliegai activity to other 

1 participants in the activity, although that woufd constitute 

1 1 one means of termination." 

12 Do you see that? 

13 A, Yes- 

14 Q. Is that a correct statement of Division's policy 

15 today? 

16 A. Yes. 

17 Q. It was a correct statement at the time Mr. Nannes 

18 contacted the Division; is that correct? 

19 A Yes. 

20 Q, Next: "Termination can atso be effectuated by 

21 reporting the illegal activity to the Division and refnaining 

22 from further participation unless continued participation is 

23 with Division approval." 

24 Do you see that? 

25 A. Yes. 



15 

1 have those words, that four word phrase, has that appeared in 

2 Division speeches before construing those three words? 

3 A. I believe that we did in the 1998 speech. 

4 Q. Let me direct your attention to the Spratiing 

5 speech at tab 3 and it's maiiced for identification as is in 

6 Exhibit 30, pages 1 through 13. 

7 A. What tab were you on? 

8 Q. I am sorry, tab 3? 

9 I^S. UEBENBERG: In my book it's Exhibit 32. 

10 Q. You should be in Exhibit Book !. 

11 A. I am in one. 

12 Q. At tab 3? 

13 A Yes. Give me the page number again. 

14 Q. I want to make sure we are literally on the same 

15 page. Are you looking at the Gary Spratiing, corporate 

16 iehtency questions and answers to recurring questions? 



17 



19 
20 



Yes. 

That was a speech given on ApriH, 1998, correct? 

Yes. 



By the way, this is Uve web version that's on the 
i21 web, correct? 

22 A That's right. 

23 Q. Let me direct your attention to page 3, under a 

24 section entitled terminating activity, 1, what is required, 

25 let's slUp down and pick up where it says: 'Questions" I 
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Q. Sir, is that a correct statement of Division 
policy? 

A Yes, it is. 

Q. So, termination can be affected by reporting 
activity to the Division; is that correct? 

A That's correct. 

Q. This paragraph does not purport to exhaust alt the 
different ways that someone can terminate activity, does It? 

A It does not. 

Q. You will notice that in that sentence that was the 
lead in: 

"Questions have arisen as to what is required for a 
corporation to terminate its part in the activity?" 

The phrase, "prompt and effective action" isn't in 
that part of the paragraph, correct? 

A Is it referred to in this paragraph? 

Q. In those three sentences from "questions" through 
the end of the paragraph. 

A That's right. 

Q. In other words, those two foilowing sentences 
iHurtrate terminating its part in the activity, correct? 

A That's right. 

Q. Whtie we're here, let's go ahead ar»d look at 
paragraph 2: "Terminating Upon Discovery." 
This is a long passage and I'll read it: 

06/02/2004 11:39:36 M 



Case1:06-cv-00474-RJL Document 16-12 Filed 05/13/2006 Page 7 of 14 



18 



1 



for 



"Questions have afso arisen about what 

2 the corporatiorj to discover activity. More specifically, in 

3 cases usually involving smalt closely held corporations, where 

4 top executives, board members or owners participate in the 

5 conspiracy, it has teen suggested that the corporation nnay nc 

6 be eligible for amnesty, because the corporation's discovery 

7 of ttie activity arguably occurred when those participants 

8 joined the conspiracy. 

9 "Under ttiat approach, the corporation cannot be 

10 said to have pronnptty terminated its participation in the 

1 1 activity. Generaiiy, the Division w\\\ consider the 

12 corporation to have discovered the illegal acti\rity at the 

1 3 eariiest date on which either the board of directors or 

1 4 counsel for the corporation either inside or outside were 

1 5 first informed of the conduct at Issue. 

16 "Thus, the fact that top executives, board members 

17 or owners partidpate In the conspiracy will not necessarily 

18 bar the corporation for eligibility for amnesty." 

19 Is that a correct statement of Division policy? 

20 A. Yes, It is. 

21 Q. The reason for this policy, sir, is to negate the 

22 hanmhjl efferts to the program of automatically imputing the 

23 knowledge of the executives to the corporation; isn't that 

24 correct? 

25 A. I am not sure I would say it quite that way, but 



1 representatives" of the Corporation. 

2 Do you see that? 

3 A Yes. 

4 Q. Does this policy statement deaf with ttie sttuaUon 

5 where a general counsel consults witti aet outside lawyer and 

6 they have a disagreement over whether or not there is an 

7 antitrust viotation at all? 

8 A. It does not specilically address that, no. 

9 Q, Let me take you back, sir, to the amnesty 

10 agreement, book 1, tab 1, Government's Exhibit 2. 

11 A. Back to the Government book. 

12 Q. Either way, just as long as you have the amneay 

13 agreement in front of you. 

14 A. Okay. I have it. 

15 Q. Let's go to paragraph 3, second sentence, which 

16 reads: 

1 7 "Pursuant to that policy, ttie Antitrust Division 

18 agrees not to bring any criminal prosecuUon against SNTG for 

19 any act or offense it may have committed prior to the date of 

20 this letter in connection with the anticompetitive activity 

21 being reported." 

22 Do you see that? 

23 A. Yes. 

24 Q. The second sentence says the AnUtrust Division 

25 agrees not to bring any criminal prosecution against SNTG for 



1 it's " it is a way to avoid disqualifying companies on the 

2 basis that their senior executives were involved in the 

3 conduct. 

4 Q. Lef s take a hypothetical example. 

5 If a CEO is running a cartel, this language would 

6 pennlt the rampany to come in, despite the fact that that have 

7 senior officer is running ttie cartel, isn't that the case? 

8 A. That's the case, yes. 

9 Q. For this to work the Division has added a gloss to 

10 the word, "discovery", so that the automatic imputation of the 

1 1 CEO's knowledge to the corporation does not occur any more; 

12 isn't ttiat correct? 

13 A For the purposes of determining when the 

14 CQiporation learns of the conduct, so as to not automatically 

15 disqualify companies whose senior executive officers are 

1 6 involved in cartel activity, that's right. 

17 Q. The next sentence says: 

18 "The purpose of this inteipretation Is to insure 

1 9 that as soon as the authoritative representatives of the 

20 company for legal matters, the board or counsel representing 
,21 the corporation, are advised of the illegal activity, they 

22 take action to seize that activity. " 

23 Do you see that? 

24 A Yes. 

25 Q. There is a reference to "authoritative 
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1 any act or offense (t may have committed prior to the date of 

2 the letter, correct? 

3 A. Well, yes; that's part of the sentence. 

4 Q, Date of the letter is January 15, 2003? 

5 A. That's correct. 

6 Q. Now, in your capacity as Deputy Assistant Attorney 

7 General, have you the power to change that language and set an 

8 earlier date as a matter of your disa-eOon, you have that 

9 authority; do you not, sir? 

10 A But this is basically the model letter that we came 

1 1 up with. We could have drafted a different letter, I suppose. 

12 Q. You could specifically have put an earlier date in 

13 this letter if you chose to; isn't that correct? 

14 A Oh, you mean change this specific letter? 

15 Q. Yes, for instance If an issue arises about 

16 discovery, you can say SNTG gets amnesty through March 2002. 

17 We will take this one step at a time, you could have done 

1 8 that, couldnt you have, sir? 

19 A We could have suggested it if the company would 

20 have agreed to it. We could have made that the agreement. 

21 O. Let's go back to the December 4th meeting for a 

22 minute. You can just set that aside. 

23 The December 4th meeting was not a proffer meeting, 

24 con-ect? 

25 A It was not 
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t O. Mr. Nancies did not outline the evidence that he had 

I oncoverwJ? 

5 A. Heditffiot 

[ Q. Secause at Uial time, he had not uncovered the "98 

i conspiracy, correct? 

I A. That, I don't know. 1 don't know what he had 

uncovered. He was certainly saying that he was - he wanted 
I to go forward with leniency that he had uncovered conduct that 
would be subject to criminal prosecuHon, yes. 

Q. 6ut, Mr. Nannes didn't tall< about an exchange of 
custorner lists at that meeting? 

A. He did not give any specifics, no. 
Q. Did he not tall< about a 1999 agreement or 2001 
agreenr?ent, correct? 

A. No, he did not. 

Q. At the December 4th meeting when Mr. Nannes handed 
those emails over, was there a discussion of Mr. Wingfield's 
cxirrent employment status during that meeting? 
A. I believe that there was. 

Q. Did the Division indicate that Mr. Wingfield should 
be fired as a result of being a participant in the antitrust 



Q. How about anyone else, did the Division at the 
December 4th meeWng recommend that acbon be taken to either 



1 move or sus^nd or terminate any of the employees that might 

? be involved in antitrust activity? 

3 A No. 

J Q, After the December 4th meeting did you have a 

5 series of phone calls with Mr. fjannes? 

> A I know that we talked a few times after that. I 

' don't know whether -- 1 don't know how many times. 

i Q. Oo you have a readiection that Mr. Nannes was 

I caiiing on almost a daily baas because he was interested in 

I finding out whether a marker would be granted or not? 

A. This is interesting. I do not recall that, because 
my recoHection was that after the December 4th meeting, he 

Q. You don't recall a December 17th phone call where 
the marker was granted, is that your testimony, ar? 

A. I don't, but the fact is, a maricer was given and I 
thought it was at the December 4th meeting. 

Q, I want to understand the Division's theory here. 
TTxe Diviaon through you has revoked Stolt-Nielsen's amnesty, 
correct? 

A. Yes. 

Q. You did that in a March 2, 2004 letter, correct? 

A Correct. 

a i take it it's not your contention that Mr. Nannes 
acted in bad faith at the December 4th meeting; is that 



1 correct? 

2 A. I do not believe that he knowingly provided us 

3 false information. No. 

4 THE COURT: No one has made an allegation that he 

5 acted in bad faith. 

6 MR. CONNOLLY: That's correct, your Honor. 

7 THE WITNESS: Thaf s correa. 

8 Q. Your theory is the company mided Mr. Nannes into 

9 what he said on December 4th; is that correct? 

10 A. My theory is that what — the information that Mr. 

1 1 Nannes gave us on Oeceniber 4th was not correct. In fact, was 

1 2 false, but I do not believe that Mr. Nannes knew that it viras 

13 false. 

1 4 Q. Old I direct your attention back to these six steps 

15 and we can pot that up on the screen to speed this atong. 

16 A. Surely. 

17 Q. You don't contend today that these six steps did 

1 8 not happen; Js that correct? 

19 A. I do not — oh, excuse me — no, I do not question 

20 that those steps occurred. 

21 Q. Ttte handbook got revised, the training, t^e 

22 certifications, the emails, those steps occurred, corrett? 

23 A. To the best of my knowledge, they occurred, yes, 

24 Q. You are not contending otherwise at this point; is 

25 that correct? 



25 



1 



A. I am not contending otherwise. 

Q. At the time Stolt-Nielsen approached you through 
John Nannes, you did not have sufficient evidence to sustain a 
conviction for anyone in the parcel tanker area? 

A. That's correct. 

Q. That's the (b)(2) factor? 

A Yes. 

Q. The Division at the time the corpotBHon comes in, 
does not yet have evidence against ttie company that is likely 
to result In a sustainable conviction, corr^i? 

11 A- We did not have that in November of 2002. 

1 2 Q. Do you have a recollection of a conversation with 

1 3 lohn Nannes where you granted the marker and said he could 

1 4 begin his investigation? 
A. No; I would not say you can begin your 

Investigatibn, because you can begin providing informabon to 



10 



15 
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17 us. 

18 Q. On January 8th, SNTG made a proffer to the Division 

19 here in Philadelphia, canrect? 

20 A. I am not certain of the date, but sometime between 

21 mid December and January 15th, yes. 

22 Q, You are aware that a proffer was made? 

23 A. Yes. 

24 Q. Aitertheprofferwasmade, did Mr. Connolly or one 

25 of the staff call you to tell you how it went? 
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A, Yes. 

Q, What dfd they say? 

A. It was a genera! background proffer, I don't 
remember the exact deteUs, but basically I think the bottom 
line was it went well but they had some follow-up questions. 

Q. Did they mention anything about Hsts, sir, on 
January 8th or thereafter to you? 

A, 1 don't recatt whether it was January 8th or not, 
but yes. 

Q. Now, after January 8»i, but prior to Jartuary IS, 
2003, did you have some understanding that SNTG was providing 
evidence *at could be helpful in securing criminal 
convictions of antitrust vicrfations? 

A. Yes, they were providing documents and general 
proffers of information. 

O. And information, they were giving witnesses who 
could testify about meetings with rorupetitors In the 1998 and 
2001 time pertods; isn't that coirect? 

A. Yes. 

Q. Identifying the meetings happened and being in a 
position to say that what happened at those meetings was 
illegal under the antitrust laws? 

A. That's correct. 

Q. It was on that baSs you decided to move forward 
with the January IS, 2003 agreenient, correct? 



to flip baek quickly to the back end of the Spratling spee<^ 
which Is at tab 3. it's on page 11 of 13. 

Q. Tab 3. So we're going to be comparing SNX-1 vrith 
SNX-30. The model letter as of April 2, 2002 has the 
anticompeUtfve activity being reported as a defSned term. 
Do you see that? 



{No 



le first 



O. -ft^af s I 
A. April 2002 mod^? 
Q. Thafs right. Paragraph ( 
"Representations." 



if representations I. 



Yes. 



Q. Do you see where 1 
reported is a defined term? 



le anticompetitive activity being 



Q. Then in 1(a), andcompetifive activity being 
reported is inserted before the words: "Upon discovery', 

A. Yes. 

Q. Now, in the model letter in 1998, anticompetitive 
activity being reported wasn't a defined term; isn't that 
correct, if you look at page 11 of 13? 

A. Yes, ! believe thafs right. 

Q. !n the model tetter back in 1998, tJie 



27 

A. That's coirect. 

Q. Now, you had sent Mr. Nannes a draft of the 
agreement back on November 24th, correct? 

A. No, what I sent him, It wasn't a draft of the 
agreement, it was Just the mode! letter. 

Q. Let's go back to your first exhibit book. We have 
got the transmittal email. 

Let me direct your attention, sir, to tab 5, SNX-1, 
it starts with an email - are you there? 

A I am there. 

Q. Dated November 24, 2002, correct? 

A Correct. 

Q. This is an email you sent? 



A, Yes. 

Q. The message is: Tit call you 



Q. The next couple pages are the mode! corporate 
condition lerwency record? 

A. Yes. 

Q. Let me direct your attention to the first page of 
the letter. The mode) letter dated April 2, 2002. 
Do you have see that? 

Q. Lef s compare it first with the 1998 model letter 
that Hr. Spratiing attached to his speech, so if I can ask you 



antic»mpe8tlve activity being reported is not Inserted into 
the body of the "a" paragraph, do you see that, before tite 
words "upon discovery?" 

A. Well, it says: Took prompt and effective actton 
to terminate its fiart in the activity upon discovery of the 
acOvity." 

Q. The model letter says, "activity" and tfie 2002 
tetter has the entire phrase inserted, correct? 

A. Yes. 

Q. At the end of the first sentence, do you see where 
it talks about an Insert for the industry and insert for 
geographic scope? 

A. Again, are we back at the 2002 letter? 

Q. We are, sir? 

A. Yes, 

Q. Bi the final agreement which is tab one of this 
book. Government's Exhibit 2, the geographic scope Is 
transportatton to and from the United States; isn't that 

A. That's a>nrect. 

Q. Ttiat language obtains throughout Une agreement, 
correct? 

A. Yes. 

Q. And m fact, ifs included down below in the 
definition of tte anticompetitive activity being reported. 
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1 representation, correct? 

2 A. Yes, that* s conrect. 

3 Q. this agreement makes the distinction between the 

4 corporaSon SNTG and the individuate; does it not? 

5 THE COURT: Which one? 

6 Mft. GIDLEY: The final signed agreement, 

7 Government's Exhibit 2. 

8 THE WITNESS: Well, yes there are two different 

9 paragraphs. 

10 Q. Right, Paragraph -- i am sorry. 

1 1 A. One relating to the company and one nsfating to the 

12 individuals, yes, 

13 Q. Paragraph 3 provides corporation leniency and 

14 paragraph 4 provides individual leniency including officers 

15 and emptoyees, correct? 



Yes. 



17 Q. In paragraph 2, do you see the language: 

18 "SNTG agrees to provide full, continuing and 

19 complete caoperation." 

^ And there are a series of sub paragraphs, do you 

21 see that? 



22 



Yes. 



23 Q. Let me direct your attention to paragraph 2{c), so 

24 SNTG agrees to provide cooperation, including in "c", use its 

25 best efforts to s«:ure the ongoing full and truthful 

31 

1 cooperation of the current and former directors, officers and 

2 employees ofSNTG." 

3 Correct? 

4 A. Correct 

5 Q. There is a distincUon there between the 

6 Corporation's obligation to cooperate and providing best 

7 efforts to get the individual employees, including officers to 

8 cooperate, correct? 

9 A. Correct. 

10 Q. Slmilariy, the definition of SNTG at the top on 

11 page 1 refers Just to the corporate entitles, correct? 

12 A. Yes. 

13 Q, And again, \ 

14 Exhibit 2, right? 



e talking at>out Government's 



15 



Yes. 



16 Q, Now, during the December through January 2003 

17 period, Mr. Nannes also mentioned SNTG was applying for 

18 European Union Amnesty, correct? 

19 A. Yes, he did. 

20 . Q. And the 6U has a parallel program to the American 
'■■^i program, coirect? 

-^'22 A It's very simitar. 

23 Q. The EU does sonvething called, "dawn raids", 

24 owrect? 



25 



Yes. 
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Q. Mr. Nannes said publicly that it would be difficult 
[ because it would jeopardize its European Union application 
I because it would screv/ up the dawn raids; didn't he say that 

1 A, Something to that effect. 

i Q. You understood it was important to Mr. Nannes a 

SNTG that there be secrecy about the investigation until 
' Europe had a chance to do the dawn raids? 
I A. Yes, it was important to the European 

' investigation, yes. 

Q. And the European investigation became publicized at 
the end of February in a series of Wall Street Journal 
articles, correct? 

A Late February. I think that's right. 
Q. It wasn't until that point that any other companies 
came in to cooperate or offered to cooperate with the Justice 
Department; isn't that correct? 

A Yes, it was at that time that the European Union 
conducted dawn raids and we served grand jury subpoenas. 
Q. Let me take you back to book 1 and t>ow let's turn 
to tab 7, if we could - strike that. Let's make that tab 6, 
I am looking at a letter dated January 31, 2003. 

That is SNX-17. It's a letter dated January 31, 
2003 from Mr. Connolly to Mr. Nann«. 

This letter says at the end of the page: 

33 
"I suggest that Bjorn Jansen be interviewed, but I 
am open to other suggestions based on Mr. Jansen's 
availability or your view as to who best can provide 
background information on the industry." 
Do you see that? 
A. Yes. 

Q. The letter does not say anything at>out verifying 
the representation in paragraph 1(a), correct? 
A. That's correct. 

Q. It does not also ask Mr. Nannes for evidence of a 
conspiracy through the selection of the employee to be 
interviewed, correct? 

A Say that again? 

Q. This letter says that you should find an employee 
that can provide background information on the industry, 
correct? 

A. Yes. 

Q. But Mr. Nannes found witnesses who knew atiout the 
conspiracy, correct? 

A. Yes, but I nrtean not necessarily in response to this 
letter. I am not following your question. 
O. My question is this: 

Mr. Connolly asked to interview an employee with 
background information in the parcel tanker industry, right? 

A That's right. 
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0, Mr. Nannes identified two employees who actually 


1 


36 
A This may be the first written correspondence 


2 


had involvement in the antitrust conspiracy in response to 


2 


referring to March 2002. 


3 


this letter; isn't that correct? 


3 


Q. In the third paragraph, the Division suspends all 


4 


A, Oh, okay, that's what I don't know. I don't know 


4 


obligations of SNTG to cooperate under the terms of the 


5 


whether he did that in response to this letter or not. 


5 


leniency letter? 


6 




6 


A Yes. 


7 


after the tetter, correct? 


7 




8 


A. In February, yes. 


8 


witnesses will now be called in pursuant to subpoena, correct? 


9 


Q. Both kfievsi about the conspiracy, correct? 


9 


A. Yes. 


10 


A Yes. 


10 


Q. And they have to go get their own lawyers, correct? 


11 


Q. And attachment a, the very first thing he asks for 


11 




12 


is the customer list in this letter dated January 31, 2003, 


12 


Q. Well, let me direct your attention to the top of 


13 


correct? 


13 


the second page. 


14 


A. That's correct. 


14 


'In light of the present circumstances, It Is the 


15 


Q. This is the first request from the Justice 


15 


Division's position that Mr. Fecher should obtain separate 


16 




16 


counsel." 


17 


employees, does It, sir? 


17 


Do you see that? 


18 


A No, it does not. 


18 


A. Yes, I do. 


19 


Q. Directing your attention to the next tab, if 1 


19 


0. That's because all of a sudden now the amnesty 


20 


could, it's a letter dated February 5, 2003? 


20 


application Is In jeopardy, correct? 


21 


A. Yes. 


21 


A That's right. 


22 




22 


Q. This letter does not have any mention of the words 


23 


Bjorn Jansen? 


23 


"head fake"; does it, sir? 


24 


A Yes. 


24 


A No. 


25 


Q. His amnesty is through January 15, 2003, correct? 


25 


Q. Were you consulted about their letter before it was 


1 


35 
A. That's correct. 


1 


37 
sent? 


2 


Q. So his amnesty isn't as of the date of this letter. 


2 


A Yes. 


3 


it's only through January 15, 2003? 


3 


Q. Did you have an opportunity to review this language 


4 


A. It's derivative of fte company's amnesty, that's 


4 


before it was sent? 


5 


right. 


5 




6 


Q. You could have put another date in there, couW you 


6 


it was sent. Mr. Connolly and I certainly talked about it. 


7 


not have, you have that power? 


7 


Q. Did you talk about the March 2002 date being in 


8 


A i suppose we could have. 


8 


this letter? 


9 


Q. Sir, let nr»e direct your attention to tab 9 on 


9 


A I am sure that we did. 


10 


Exhibit 8, a letter dated April 8, 2003. 


10 


Q. And you had a chance to see the final letter after 


11 


Let me direct your attention to the second 


11 


it was sent, correct? 


12 


paragraph: 


12 


A If not before, yes. 


13 


"The Antitrust Division has received specific 


13 


Q. Before the letter was sent, did you menUon to Mr. 


14 


credible evidence that SNTG did not terminate its part in the 


14 


Connolly that It might be a good idea to call in Mr. Nannes 


15 


mega! activity in or about March, 2002." 


15 


and discuss this new turn of events and the facts? 


16 


Do you see «5at language? 


16 


A No, we talked about calling Mr. Nannes and letting 


17 


A. I do. 


17 


him know that this was coming. 


18 


Q. Isn't this the first time the Division mentioned 


18 


Q. In fact, you got a phone call the same day It was 


19 


the March 2002 date in correspondence? 


19 


faxed? 


20 


A No. 


20 


A. Correct. 


21 


Q. When is the March 2002 date referred to In 


21 


Q. So there was no effective op|30rtunity to come in 


22 




22 


and meet with Mr. Connolly and the staff, was there, prior to 


23 


letter? 


23 


the letter being issued? 


24 




24 


A Prior to the letter being issued, there was not. 


25 


Q. Yes, sir. 


25 


Q. After the letter was issued, all of the interviews 
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1 of SNTG employees were conducted outside the presence of M 

2 Nannes with the Government; isn't that correct? 

3 A. i beileve thafs correct. 

4 Q. Tliat woufd make It very difficult for Mr. Nannes to 

5 know what these witnesses are now telBng the Government; 

6 isn't that corred? 

7 A, He wouldn't be there to be part of the Interview. 

8 Q. So he wouldn't know what the fesues are that are 

9 coming up In the interviews and he won't be atrfe to direct the 

10 course of the Interviews if there was anything productive to 

11 be done in doing so, could he? 

12 A. No. 

13 Q. What opportunity did the Division offer to SNTG 

14 after April 8th to cure whatever factual issue the Division 

1 5 identified that caused it to send this letter? 

16 A. WeJi, there wene numerous meetings and 

17 conversations. 

18 Q. Weil, for instance, you met with Mr. Nannes in late 

19 April, correct? 



20 
21 



Yes. 



Did you tett Mr. Mannes what the Factual issue was 

22 that the staff was having difficulty with, with witnesses? 

23 A. I did not lay out the specifics of the evidence 

24 that we had, no, but certainly we Identified the feet that the 

25 prompt and effective action representation was not true. 



board of directors or counsel for the corporation eiUier in 
! side or outside were first informed of the conduct at issue." 
I Correct? 

1 A. Yes. 

I Q. That was an explicit reference to the Spratling 

i Speech? 

A Yes. 

a Let me direct your attention to tab 15. 
A. All right. 

Q. You testified on direct there were two grounds for 
revoking the amnesty, correct? 
A. Yes. 

Q. Let's go to Page 2, false representation. Second 
paragraph. 

A. Ail right. 

Q. Specifically SNTG represented to the Division that 
SMTG's in-house counsel teamed of the illegal activity by no 
later than February 2002 and by March 2002, SNTG had taken 
prompt and effecthre action to terminate Its part In the 
activity?" 

Do you see that? 
A. Yes. 

Q. Is that an accurate statement of the felse 
representation? 



39 

1 Q. Other than that headBne, did you outline a trade 

2 route or employee or anything that would give him a specific 

3 reference for exactly what it was that troubled the Division? 

4 A. A trade route? No. 

5 Q. You did not say that Mr. Jansen or Mr. Pickering 

6 has not been forthcoming on "X" meeting or "Y" meeting, 

7 correct? 

8 A. No, I did not identify the witness or the meeting. 

9 Q. And you did not direct Mr. Connolly to have that 

10 kind of conversation with Mr. Nannes, correct? 

1 1 A. Correct. 

12 Q. At any time In the course of this investigation, 
J3 did you instruct Mr. Connolly to do tfie verification of the 

14 1(33 representations before opening intervlev<s of SNTG 

15 employees? 

16 A. You mean before - 

17 Q. For instance before the February 5th meetings? 

18 A No. 

19 Q. Let me direct your attention to tab 12, sir, 
!0 SNX-41. 

■1 This is a tetter from Mr. Connolly and it says in 

!2 the first paragraph of the second sentence: 

13 'As was discussed in a meeting on July 9th, the 

14 Division will consider the corporation to have discovered the 
S illegal acCvity on the earliest date on which either the 
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Q. Now, it does not say in that sentence that SNTG had 
represented that all activity had ended by the end of March, 
2002, does it? 
A. No. 

Q, Let me go to the "B" paragraph, "Failure To 
cooperate." 

"Paragraph 2 of the condittonal lenfency agreement 
requires SNTG to provide full continuing and complete 
cooperation in the Division's ongoing investigatfon if»duding 
providing a fiill exposition of all facts known to SNTG?" 

Thafs the 2(a) lartguage of Uie agreement, corrett? 
A Right. 

Q. Is there any dispute as to SNTG's cooperatton under 
paragraphs 2(b) through 2(g) of the amnesty agreement dated 
January 15, 2003? 

A May I look at it? 
Q. Certainly, it's tab 1. 
A (Witness peruses document) 
Q. My questton is: Your quotatton is from paragraph 
2(a), correct? 

A That's correct. 

Q. Your paragraph on failure to cooperate does not 
mention the obligations in 2(b) through 2(g); is that correct? 
A That is correct. 
O. There is no issue at this point that there is any 

06t/02/2004 ll;39:36AM 



Case 1 :06-cv-00474-RJL Document 1 6-1 2 Filed 05/13/2006 Page 13 of 14 



1 issue of whether or not they cooperated under paragraphs 2(b) 
I through 2(9), correct? 

5 A. The reasori I hesitated a bit is because ifs hard 

I to say that SNTG used its best efforts to secure the full and 

> truO^fui cooperation whert one of their senior executives 

i provided false information ~ excuse me, false information was 

' provided to us about the conduct of one of the senior 

( executives in connection With obtaining the leniency in the 

> first place. 

I Q. Why isn't that referenced expressly in this letter, 

sir? 
I A. It is not expressly referenced in the letter, in 

I the letter of termination, you are right. 

O. The next sentence says "StfTG has materially 
i breached this obligation by, among other things, falsely 
i representing true duration of its participation In the 
conspiracy, correct? 
A. correa. 
' Q. By true duration, you are referring to this March 

thnough November 2002 period, correct? 
A, Yes. 

Q. So that's very similar to our issue up above, It's 
the same issue as the false representation with March 2002 
through November 2002, correct? 

A. Well, the issues are similar and intertwined, yes. 

43 
Q. In the second half of the sentence it says : 
"And failing to fully disclose the roles made by 
some of its senior executives." 
Do you see that? 
A. Yes. 

Q. Again, that relates to this business of the March 
through November 2002 period, correct? 
A. Yes. 

Q. Directing your attention 6X-2, paragraph 2(a). 
2(a) speaks In terms of facts known to SNTG, correct? 
A. Correct. 

Q. Not facts believed by SNTG, correct? 
A. It says, "facts known." 

a For the purpose of the Amnesty Program, GX-2 SNTG 
is being represented by sophisticated antitrust counsel, 

A. Mr. Nannes, yes. 

Q. Isn't it the case with almost alt of your amnesty 
appiScatkins, that they come in with a specialized antitrust 
lawyer sponsoring or assisting in the application? 

A. That's correct. 

Q. And when the lawyer gives you a proffer of what the 
company knows, the lawyer does that on the t)asls of the 
lawyer's investigation of the company, correct? 

A. That* s what I understand, yes. 
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d. And for a lawyer to make 3 proffer in the first 
place, he has to 90 and Interview executives and employees of 
the company, correct? 

A. Yes. 

O, And the only way that lawyer gets Informatton 
sufficient to make a proffer is If individuals will 
essentially incriminate themselves and describe illegal 
anUtrust conduct; Isn't tliat the case? 

A. That* s my understanding that you woukf undertake 
interviews of the individuals involved, yes, 

Q. And if he interviewed or she Interviewed all of 
Biose employees and they all denied the conduct, there would 
be nothing to proffer, correct? 

A. There would be nothing to proffer. 

Q. tet me direct your attentkin to paragraph 6, 
"Authority and Capacity." 

The Antitrust Division — are you there? 

A Yes. 

Q. "The Antitrust Division and SNTG represent and 
warrant to each other that the signatories to this agreement 
have the auttiority and capacity necessary to execute this 
agreement." 

Correct? 

A. Yes. 

Q. You see the word, "warrant" thaf s used there? 



A. Yes. 

Q. That word is not used In paragraph 1(a), correct? 

A. No, it is not. 

Q. Paragraph Ifa) is just a representatkjn, correct, 
aiere is no warrant Jn 1(a), correct? 

A. It's a representation. 

Q. The Division uses the words, "represent" and 
"warrant" in their ordinary legal sense, correct? 

A. I am sure that we do. 

Q. You don't have any speeches that define the words 
represent or warrant; do you? 

A. No. 

Q. Let's just skip a little bit up on page 1 of GX-2, 
the phrase, "prompt and effective action to terminate", the 
wonj, "prompt" modifies "action"; does it not? 

A. Yes. 

a And the word, "action" is used in its ordinary 
sense, correct? 

A. Correct. 

Q. Sir, the dictionary definition of the word, 
•action" fe the process of doing something or from Webster's 
the definition of 'action" Is simply the process of acting or 
doing, correct? 

A. I will take your word for it. Yes. 

Q. The dictionaries seem to be emphasizing the Idea 

12 of 49 sheets 



Case1:Q6-cv-QQ474-RJL Document16-12 Filed 05/13/2006 Page 14 nf 14 



1 tiiat 'action" is a process, not an event, correct? 

2 A, Yes. 

3 Q. Now, in the 1(a) representation, the case that the 
* Division in the past Has put a date of discovery into the 

5 agreement? 

3 |viS. IrHLL: I am sorry, could you just repeat that? 

7 Q. Isri't It the case that the Division in prior 

3 amnesty tetters has put a date of discovery, a specific date 

? into the amnesty agreement? 

) MS. HIl-L: Objection, your Honor, as to relevance. 

! THE COURT: Overruled. 

l THE WITNESS: I can thinl< of only one time. 

i Q. But you can thinit of an instance? 

i A Yes. 

> Q. Let's talk about the attorney-client privilege. 

) Vou knew at the time of the December 4th meeting there was , 

'■ issue vritti this lawyer, Mr. O'Brien, correct? 

! A Yes, 

I Q. You saw the Wall Street Journal article? 

) A. Yes. 

Q. Uf s look at tliat Wall Street Journal article for 
: a jqfUtck second. I have it at tab 1 7, in Volume I, 
I Government's Exhibit 6. 

A. Okay. 
I Q. I directed your attention to the 5 paragnaph, the 

47 
fina! sentence: 

'Stoft-Nietsen has been engaged In antitrust 
acMvitjes that violate U.S. and antitrust laws, international 
law against price fixing and other illegal and collusive 
conduct it did not elaborate on the alleged collusion." 
Do you see that? 
A. I do. 

Q. You agree with me you can't secure antitrust 
convictions using a state court complaint, could you, sir? 
A. Nor could we do so with the newspaper aitide. 
Q. Very good, sir. You will see two paragraphs down 
that In the complaint he is seeking the judge's permission, 
Mr- O'erSen is bound by the attorney's duty of conRdentiality 
to his client. 

Do you see that language? 
A. Yes, I do. 

Q. At any point in time, did the judge in that case 
lift the attorney-client privilege? Are you aware of that? 
A. 1 am not aware of that. 
Q. The Division did not condition SNTG's amnesty 
application on a waiver of the attomey-ciient privilege? 
A. We did not 

Q. You induded language in the agreement that honored 
the attomey-dient privilege; Is that connect? 
A. That is correct. 
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Q. At no time after January 15, 2003, through April 8, 
2003, did the Division condition participaWon in the progtBm 
i on a waiver of the attorney-client pdvllege, correct? 
A That is correct. 

Q. You have also seen fetters from the staff that have 
said the failure to waive the attomey-dient privilege will 
not be held as a lack of cooperation by the company, correct? 

A. Mr. Gidley, I don't know that I ever seen those 
fetters, but I certainly don't dispute that they exist. 

O. 1 can pull the tetter and the language is from a 
letter that Mr. Connoify wrote us on February 5, 2004: 

'The Government does not consider SNTG's assertion 
of the attomey-dient privilege to withhold these relevant 
documents to be a violation of the conditional leniency 
agreement." 

Do you see that? 
A. I do. 
Q. Let's go back GX-2, tab 1 in your book. 

Ttie phrase, "prompt and effective action", you 
dcm't have any speedtes that say, prompt and effective action 
must result in termination of antitrust activity within a 
certain pejiod of tfme, within 30 days or tt»nee months or six 
months, do you? 

A. We never sought to define, "prompt" 
Q. 1 am sorry? 



O. You never sought to define, "prompt and efilecUve 
action" in a speech? 

A. No. 

Q, Or effective, iai't that the case, as well? 

A There Is some discussion of effective. In the ~ 
not separately, but In the 1998 speech, isn^ there, about 
wliat "termination" means and sonrje of tfie examples? 

Q. There are Illustrations of termination. 

A. There are Hlusfa^tions ~ there are Illustrations, 

Q. I am not aware in the 1998 speech of any language 
that construes ttie phrase "prompt and effedtlve action", are 

A. No. 

Q. While we have the agreement out. If an employee - 
let's go back to the agreement. Government's Exhibit 2. 

If an employee lies to the Antitrust Division 
despite SNTG's best eifforts. SNTG has not breached the 
cooperation agreement under 2(e), has it? 
A. Under 2(e)? 
O. Yes, sir. 

A Despite the company's best efforts to insure — 
Q. I am tiappy to repeat my question. 

If an employee lies to Hie antitrust Division 
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